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Appellee believes the question to be: Whether the 
Trial Court abused its discretion in refusing to remove. 
" appellee as administrator of the estate of Lula Johnson 
Fitch, deceased, appellee having been expressly request- 
ed to act as such by said decedent's surviving spouse, 5 
and appellee being and/or believing himself to be said 
decedent's brother and only near blood relative. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit | 


No. 14,402 


GLADYS JANE DIAL, 3 
Appellant, 
¥. : 


CHARLES W. JOHNSON, : 
Appellee. 


APPEAL FROM ORDER OF THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellee petitioned for appointment as administrator of the estate 
of Lula Johnson Fitch, deceased; he did so at the express request of 
Washington Fitch, surviving spouse of said decedent; and he did so 
claiming and believing himself to be the brother and only near blood 
relative of said decedent. He did so at considerable trouble and expense 
to himself. : 


Appellant is not related to said decedent at all. Her relationship 
with decedent's surving spouse is remote; that of grand-niece. Her 
only interest herein is her expectation of heirship in her grand-uncle's 
estate. (Paragraph 11, Petition for Removal.) 7 


Appellee is under no legal disability to serve as administrator; 
and he, having been first specially selected by the surviving spouse, 
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and, being and/or believing himself to be the only near blood relative, 
should not be summarily discharged. The Trial Court in its sound dis- 
cretion declined to do so. 


Appellant's appeal from the order denying her motion for recon- 
sideration, having been ruled not well taken by this Honorable Court on 
16 April 1958, it is requested that said appeal be dismissed; and that 
all portions of the record thereunto appertaining be stricken. 


STATUTES INVOLVED 
District of Columbia Code, 1951 edition, section 11-504: 


"It (the Probate Court) shall have full power and authority 
* * * to grant and, for any of the causes hereinafter mentioned, . 
to revoke * * * letters of administration * * * " 


District of Columbia Code, 1951 edition, section 20-101: 


"No letters testamentary or of administration shall be granted 
to 2 person convicted of an infamous offense, or to an idiot or 
lunatic, or person non compos mentis, or one under eighteen 
years of age, or to an alien; and all questions as to the disquali- 
fication on any of said grounds of any person claiming to be 
entitled to letters testamentary or of administration shall be 
determined by the probate court, after such notice to the said 
persons as the court may direct." 


SUMMARY OF ARGUMENT 


Appellee contends that broad discretion is vested in the Probate 
Court in all questions of appointment and removal of administrators; 
that it may remove for cause shown and upon due hearing had; that it 
is up to the Probate Court to determine whether any cause for removal 
has been shown; and that its action should not be disturbed except upon 
a showing of abuse of discretion; and that no such showing has been 
made in the instant case. 


ARGUMENT 


Appellant contends that the administrator obtained the surviving 
spouse's consent to his petition for letters of administration through 
misrepresentation. Appellee insists that said spouse sought and request- 
ed him to apply for said letters. The question is purely one of fact. 

The Trial Court was entirely justified in believing appellee on the 


record herein. 


Appellant contends that no administration should have been granted 
at all, there being no personalty to speak of and no known debts. Appel- 
lee believes it is generally desirable to have administration if for no 
other purpose than to effectively bar the assertion of spurious claims 
at some later date. Corollarily to her contention that there should have 
been no administration at all, appellant asserts that the sole reason for 
appellee's applying therefor was to borrow money on the realty, the 
sole asset of the estate. Appellee has denied this. The Trial Court had 
every right to believe and give credence to appellee's assertion. Any- 
way the contention bespeaks an unwarranted and unjustified notion that 
borrowing, in and of itself, is an evil. It is submitted such a notion is 
not supportable generally, and certainly not on the record here. Obvi- 
ously, the administrator would have to do something to pay administra- 
tion costs and any other proper expenses which have, or may have, 
arisen, such as maintenance and upkeep of the premises, taxes, both 
property taxes and inheritance taxes, etc. The Claims Docket in the 
Register of Wills Office shows a sizeable claim for decedent's last 
illness. And on the record here, it is obvious (whosoever turns out to 
be the heir of the decedent) that there will be inheritance taxes charge- 
able. 


Finally, appellant contends that Charles W. Johnson is Charles 
Wilder, and not Charles W. Johnson at all; and also that some Charles 
W. Johnson was, at some distant time past, convicted of crime. 


On behalf of appellee, the record shows that he was raised by the 
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decedent and has throughout all his life insofar as he can remember 
been considered a member of decedent's family. Whether he is the 
brother of decedent is a question which can only be proved by a thorough 
investigation and full hearing on the question of pedigree. Appellant is 
not competent to give testimony as to his pedigree; and she admittedly 
has no relationship to decedent. It is submitted the point is immaterial 
at the present juncture; because even though it should be discovered 
that appellee is not related to decedent, still his selection to act as 
administrator by the surviving spouse and his going to considerable 
trouble and expense to oblige should (and did, in the view of the Trial 
Court) justify his finishing the job, notwithstanding appellant's seem- 
ingly efficacious persuasion exerted on her grand-uncle to induce him 
to change his mind. 


On the question of conviction of crime, it is submitted that the 
record does not contain any adequate showing that the appellee and the 
convicted person are one and the same person. There is no showing at 
ali that appellee is at this time under any legal disability. If he had at 
any long-past time been convicted of crime, still he would not be barred 
from serving under the statute, Section 20-101, hereinabove quoted. 
Such a disability would necessarily terminate when the sentence ter- 
minated. Said statute renders incompetent anyone convicted of crime, 
an idiot, lunatic, minor under 18 years, or an alien. Clearly, the intent 
of the statute would not preclude from serving as administrator a per- 
son who at one time having been adjudicated has since been restored; 
nor a person who at one time a 17-year-old has since attained the desig- 
nated age; nor would it bar an alien after he has been granted citizen- 
ship. It has been held that an alien is not barred under this section of 
the code even though he be still an alien. See Diamantopoulos v. Glekas, 
56 App. D.C. 151, 11 F.2d 200. 


Appellee is not unmindful of the language in the case: In Re Allen's 
Estate, 30 F.S. 243. The case turned on whether the conviction involved 
was for an "infamous" offense. There is nothing to indicate whether the 
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administrator was or was not still under sentence (by way of probation, 


parole, or the like). If he were, then clearly the case is ndt comparable 
to the situation here obtaining. ! 


« 


CONCLUSION 


It is respectfully submitted that the Trial Court's determination 
was correct; that there is no adequate showing of identification of ad- 
ministrator as the person claimed to have been convicted of crime; 
that even if there were such a showing, there is nothing indicating a 
present incompetence to serve; and further that these matters rest 
largely within the sound discretion of the Trial Court, whose decision 
should not be upset on appeal except upon a clear showing of abuse 
thereof. Haviland v. Harriss, 60 App. D.C. 255, 50 F.2d 1069. 


KATHERINE M. STALEY 


261 Constitution Ave., N. W. 
Washington 1,'D. C. 


Attorney for | appellee. 
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JOINT APPENDIX 


1 [Filed Dec. 11, 1957] 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Holding a Probate Court 
IN RE: ESTATE OF 


LULA JOHNSON FITCH, 


) : 
) Administration No. 94231 
also known as Lula J. Fitch : 


? Deceased ) 


PETITION FOR LETTERS OF ADMINISTRATION 


Charles W. Johnson: 
1528 - 3rd Street, N. W. 
Washington, D.C. (petitioner) 


Petitioner Charles W. Johnson respectfully represents: 

1. He is an adult citizen of United States and resident of District 
of Columbia, and not under any legal disability; and he files the petition 
herein as the sole surviving brother and only heir and next of kin of 
decedent above named. : 

2. Lula Johnson Fitch, also known as Lula J. Fitch, late an adult 
citizen of United States, domiciled in District of Columbia, died in the 
District of Columbia on 19 October 1957. She left no will or paper in the 
nature of a last will and testament insofar as petitioner has been able 
to discover; and due search therefor has been made. 

3. Said decedent is not survived by any child, descendant, or 
parent, other brother or sister, or descendant of a brother or sister. 
She is survived solely by petitioner herein, and her spouse, Washington 
Fitch, who expressly consents and requests that the prayers of peti- 
tioner's petition herein be granted, which Consent is hereto attached as 
Exhibit A. : 

4. At the time of her death decedent owned realty located within 
the District of Columbia, described as Lot 13, Square 521, improved by 
premises known as 1528 - 3rd Street, N. W. 

39. At the time of her death decedent owned no personalty whatso- 
ever other than a small amount of personal clothing and effects, of no value. 
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6. There are no debts of the estate insofar as petitioner has been 
2 able to discover. Fune ral experses Pald, Kong 

7. Said realty owned by decedent herein is of the estimated value 
of $5000. 00; and there are no unpaid indebtednesses against it to peti- 
tioner's knowledge. 

8. That your petitioner is advised that he is entitled as sole heir 
and next of kin of decedent to apply for letters of administration to issue 
to him; that petitioner desires to qualify by giving special undertaking; 
that the surviving spouse of decedent has executed his consent to peti- 
tioner's appointment and to his qualifying with a special undertaking; 
and that said spouse has also waived protection of any undertaking so far 
as his interests are concerned. 

WHEREFORE, the premises considered, petitioner prays: 

1. That letters of ear a be granted to him, and that wae et 
permitted to qualify by giving,undertaking in sum of $1000 only, condi- 
tioned for the faithful performance of his trust. 

2. That the Court grant petitioner such other and further relief 
as to the Court may seem just and proper. 


/s/ Charles W. Johnson 
Petitioner 


[Verification } 
[JURAT dated December 7, 1957. | 


/s/ Katherine M. Staley 
Attorney for Petitioner 


3 [Filed Dec. 11, 1957] 


WAIVER OF SURVIVING SPOUSE AND CONSENT TO 
ADMINISTRATION 


I, Washington Fitch, surviving husband of the above-named 
decedent, adult, being familiar with the request of Charles W. Johnson 
for letters of administration herein, do hereby waive citation and notice 
by public advertisement, or otherwise, and do hereby consent and re- 
quest that the Court grant letters of administration upon the estate of 
said decedent to petitioner, Charles W. Johnson, as prayed in his 


petition therefor. | 
I further request and consent that said petitioner be permitted to 

qualify as administrator by filing a special undertaking, and that said 

special undertaking may be in nominal sum, fixed without regard to any 

protection of my interest in said estate, and I hereby expressly waive 

any bond or undertaking so far as my interest meres is concerned. 
/shagynGt FITCH 

IN THE PRESENCE OF: MARK 


/s/ Stella A. Rohrbaugh 
Witness 
/s/ Katherine M. Staley 


[Filed Dec. 11, 1957] 


ORDER FOR ADMINISTRATION WITH SPECIAL 
UNDERTAKING 


Upon consideration of the petition of Charles W. Johnson, filed 
herein on 11th of December 1957 for letters of administration, and it 
appearing to the satisfaction of the Court that said decedent departed 
this life intestate, it is by the Court this 11th day of December 1957, 

ADJUDGED, ORDERED, and DECREED that Charles W. Johnson 
be and he is hereby appointed administrator of the estate of Lula 
Johnson Fitch, also known as Lula J. Fitch, deceased; and that letters 
of administration on said estate shall issue to said Charles W. Johnson 
upon his filing an undertaking with security approved by the Court in the 
sum of One Thousand Dollars, conditioned on the payment of all debts 
and claims against the deceased and all damages which shall be re- 
covered against him as administrator. | 


/s/ Alexander Holtzoff 
JUDGE 


[Filed Dec. 12, 1957] 

PETITION TO AMEND ORDER FOR ADMINISTRATION 

Petitioner respectfully represents to this Honorable Court: 

1. This Court entered its Order granting letters of administration 
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4 
upon special bond on 11 December 1957. 

2. Petitioner desires to negotiate a loan upon the real estate 
formerly belonging to decedent herein, and of which he is the sole heir; 
and has been advised that in order to effect such a loan he should qualify 
herein under a general bond, rather than under a special bond. 

WHEREFORE, petitioner prays that the order granting letters of 
administration herein be amended to permit him to qualify under a 
general bond, rather than under a special bond. 


/s/ Charles W. Johnson 
Petitioner 


[Verification] 
[JURAT dated Dec. 12, 1957. ] 


6 [Filed Jan. 7, 1958] 


PETITION FOR REMOVAL OF ADMINISTRATOR AND 
APPOINTMENT OF AN ADMINISTRATRIX DE BONIS NON 


The petition of GLADYS JANE DIAL, respectfully represents to 
this Honorable Court as follows: 

1. That on the thirteenth day of December, 1957, in accordance 
with the petition filed on the 11th day of December, 1957, letters of Ad- 
ministration were granted to Charles W. Johnson, upon the estate of Lula 
Johnson Fitch, also known as Lula J. Fitch, deceased, and he filed a 
general undertaking in the penalty sum of One Thousand ($1, 000. 00) 
Dollars which undertaking, with the Fidelity & Deposit as surety, was 
duly given and approved herein on the 16th day of December, 1957, 

2. Thatonor about December 20,1957, your petitioner received 
knowledge of said petition and order and its contents wherein in paragraph 
one thereof the petitioner alleged himself to be sole surviving brother of 
the decedent and only heir and next of kin (among other things) whereas 
this petitioner is informed, believes, and therefore avers, that Charles 
W. Johnson's true name is Charles Wyles and is in no wise related to the 
decedent Lula J. Fitch or Washington Fitch, her husband, but is an ex- 
convict. 
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3. That your petitioner believes the — in paragraph two 
thereof to be substantially correct. 

4. That the said Charles W. Johnson alleged in paragraph three 
of his petition that he was brother to decedent and there were no other 
survivors and that Washington Fitch has expressly consented to his 
appointment, whereas the true facts to be that Charles W. Johnson is 
not a brother of the decedent and is in no wise related aforesaid and ob- 

7 tained the signature to the consent for appointment from Washington 
Fitch by misrepresentation, to-wit, telling the said Washington Fitch 
who has little or no formal education that he was signing a paper for 
Charles W. Johnson to pay utility bills who — such representations 
to be true. | 

5. The petitioner believes the allegations contained in paragraphs 
4,5 and 6 to be substantially correct and is without sufficient knowledge, 
information or belief as to the allegations contained in paragraphs 7 and 8. 

6. Your petitioner further alleges that she is an adult citizen of 
the United States and a resident of the District of Columbia and is the 
grandniece of Washington Fitch, husband of Lula J. Fitch, deceased. 

7. That by a Will signed by one Dennis Johnson on May 12,1916 
which was admitted to probate October 20, 1916, devised premises known 
as 1528 Third Street, N.W., Washington, D.C., to his wife Grace 
Johnson for life, then to his two daughters, Roberta Green and Lula 
Johnson, share and share alike or in the event of death to the surviving 
one. : 

8. That subsequently thereto Grace Johnson died leaving her sur- 
viving Roberta Green and Lula Johnson. 

9. That on or about March 13, 1924, Roberta Green died leaving 
her surviving Lula Johnson as her sole heir and next of kin. 

10. That on or about October 19,1957, Lula J. Fitch departed 
this life intestate, leaving Washington Fitch as her sole surviving heir 


at law. Decedent was not survived by any child or descendant, parent, 


brother or sister or descendant thereof. 
11. That your petitioner is informed and therefore avers upon the 
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death of Lula J. Fitch intestate, Washington Fitch, her husband be- 
came owner of premises known as 1528 Third Street, N. W., in fee 
simple and his nearest of kin is your petitioner who stands in a position 
to loose her interest should this present administration be continued. 

12. That Washington Fitch is willing for your petitimer to serve 
as administratrix which is manifest by his consent which is attached 
hereto as exhibit, "A". 

8 WHEREFORE, the premises considered your petitioner prays: 

1. That a rule issue out of this Honorable Court directed to the " 
said Charles W. Johnson, administrator, to show cause, if any he has, 
why he should not be removed forth with as such administrator. 

2. That she be appointed administratrix De Bonis Non. 

3. For such other and further relief as the nature of the case may 
require and to the Court may seem meet and proper. 

/s/ Gladys Jane Dial 


/s/ Wiilis C. Payton 
Attorney for Petitioner 


[Verification ] 
[JURAT dated January 7, 1958. ] 
[Certificate of Service] 





8a [Filed Jan. 7, 1958] 


WAIVER OF NEXT OF KIN AND CONSENT TO 
NOMINAL GENERAL BOND 


I, WASHINGTON FITCH, a resident of the District of Columbia 
being an adult and an heir at law and next of kin of Lula J. Fitch, de- 
ceased, and being familiar with the contents of the petition of GLADYS 
JANE DIAL dated the 7th day of January, 1958, for removal of adminis- 
trator herein and for appointment of administratrix De Bonis Non, do 
hereby request the Court to remove Charles W. Johnson in that he is in 
no wise related to my deceased wife, Lula J. Fitch, and informed me 
that the consent paper I heretofore signed was for him to pay utility 
bills only, and do hereby waive process by citation or by publication of 


notice by advertisement and do hereby consent that the Court grant letters 





7 

of administration De Bonis Non upon the estate of said decedent the peti- 
tioner, Gladys Jane Dial, and I further consent that she be permitted to 
qualify as, administratrix De Bonis Non upon giving or assuming an 
undertaking in the nominal sum of Dollars, and I hereby 
waive protection of my bond or undertaking so far as my interest in said 
estate is concerned. | 

Further, if I may, I desire to inform the Court that Iam a man 77 
years of age in a very feeble physical condition and do pray that this 
matter be advanced to the Courts attention. i 1S 


/s Waofinglan. Mi Fk 


[JURAT dated Jan. 6, 1958. ] MARA 


[Filed Jan. 20, 1958] 

OPPOSITION TO PETITION TO REMOVE ADMINIST RATOR 

Administrator respectfully represents as follows: 

1. Washington Fitch gave his consent both verbally ‘and in writ- 
ing to administrator's appointment herein. He did so in the presence of 
two neutral witnesses, and with understanding. : 

2. Washington Fitch, the surviving husband of the above-named 
decedent, is and has been for some period of time in poor health. Ad- 
ministrator has taken care of him and is willing to continue to take care 
of him; altho said Washington Fitch is now with his grandniece, the peti- 
tioner who seeks removal. : 

3. Said niece is admittedly no relation to the decedent. Her re- 
lationship with the surviving spouse is only that of grandniece. 

4. Administrator claims to be and believes himself to be the blood 
brother of decedent; and as such her sole heir, the decedent's only estate 
consisting as it does of realty. 

5. Administrator thru his attorney additionally notes that the 
certificate of service appended to the petition to remove shows service 
by mail on January 7th. However, the envelope in which the copy was 
mailed to administrator's attorney of record is stamped January 11, 1958, 


at 3:30 p.m. Administrator's said attorney received said copy in said 





envelope on Monday the 13th. 

6. Administrator and his attorney have obligated themselves for 
court costs and publication costs; which should not be duplicated or added 
to. 

7. The petition to remove contains no allegation that there is any 
estate other than the realty involved; hence there is no danger of dis- 
sipation of assets. Administrator believes himself to be the sole heir; 
believes the realty to be his by operation of law; is a settled member of 

10 the community with a wife and family; and furthermore, he has for 
most of his life lived in the premises here involved as the recognized son 
of Grace Johnson and brother of Lula Johnson Fitch, the decedent here. 
(See conformed copies of affidavits executed by persons who have known 
the family for 25 to 30 years, hereto attached. ) (Marked Exhibits "A" 
and "B’’) 

8. In these circumstances there is no practical possibility and 
certainly no likelihood that he would permit deterioration of the premises. 

9. Administrator generally denies the material allegations in the 


petition for removal herein, except as same admit ailegations in his peti- 


tion for appointment, or as are herein acknowledged. 

10. Administrator claims priority as a matter of law and asserts 
that petitioner has no standing to seek her own appointment, notwith- 
standing her alleged "consent" by Washington Fitch, surviving spouse of 
decedent; and he reiterates that said Washington Fitch gave his consent 
to Administrator's petition for administration after having the papers 
read and explained to him most carefully. Said Washington Fitch stated 
that he had complete confidence in administrator Charles W. Johnson, 
that he and his wife had practically raised said Charles W. Johnson since 
he married decedent; that he himself was unable because of his physical 
disability to tend to things himself and that he desired Charles W. Johnson 
to handle everything, pertaining to his deceased wife's affairs. 

11. Administrator further states that petitioner has no standing to 
testify as to his parentage or lineage, as a matter of law. 
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WHEREFORE administrator prays that the petition for removal 


be dismissed or denied. 


/s/ Katherine M. Staley 
Attorney for Administrator 


[Certificate of Service | 


11 [Filed Jan. 20, 1958] 
AFFIDAVIT 

DISTRICT OF COLUMBIA, ss: 

Lillie Mae Young, 651 Eye Street, S.E., Washington, D.C., being 
first duly sworn on oath deposes and says: 

1. She has been personally acquainted with Lula Johnson Fitch 
and Charles W. Johnson for approximately 25 years. 

2. She knew the mother of said Lula Johnson Fitch and Charles W. 
Johnson, Mrs. Grace Johnson; and was acquainted with the whole family. 

3. That to her knowledge there were never any children in the 
family other than said Lula Johnson Fitch and Charles W. Johnson; and 
that said Lula Johnson Fitch died in October 1957, leaving only the one 
brother, said Charles W. Johnson, and no _ sisters. 7 


/s/ Lillie Mae Young 
651 Eye Street S. E. 


[JURAT dated Dec. 30, 1957. ] 


12 [Filed Jan. 20, 1958] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 
Etta Johnson, 76 M Street N. W., Washington, 1 D. C., being first 
duly Sworn on oath deposes and says: 


1. She has been personally acquainted with taaahs and parents 
of Lula Johnson Fitch and Charles W. Johnson for approximately 30 
years; that she knew their home life and all members of the family and 


household. 
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2. She is not related to said family, but formerly lived as a very 
near neighbor to them for many years. 

3. The parents of Lula Johnson Fitch and Charles W. Johnson 
were Mr. and Mrs. Dennis Johnson; Mrs. Johnson's name was Grace 
Johnson. Both said parents are now deceased and have been for many 
years. 

4. The only children of said Dennis and Grace Johnson ever had 
were said Lula Johnson Fitch and Charles W. Johnson. 

9. Said Lula Johnson Fitch died in October 1957; and said Charles 
W. Johnson is her only brother; and there never were any sisters. 

6. Said Lula Johnson Fitch never had any children of her own. 
Her husband, Washington Fitch, also survives her. 


/s/ (Mrs.) Etta Johnson 
76 M Street, N. W. 


[JURAT dated Dec. 16, 1957. ] 


34 {Filed Jan. 8, 1958] 
RULE TO SHOW CAUSE 

Upon consideration of the petition of GLADYS JANE DIAL, where- 
in it is alleged, among other things, that the administrator, Charles W. 
Johnson, was in no wise related to Lula Johnson Fitch, also known as, 
Lula J. Fitch, deceased, and that the alleged consent of decedent's sur- 
viving husband was obtained by misrepresentation, it is by the Court 
this 8th day of January, 1958, 

ORDERED, that a rule issue against Charles W. Johnson, adminis- 
trator of the estate of Lula Johnson Fitch, also known as, Lula J. Fitch, 
deceased, to appear in this Court on the 23rd day of January, 1958, at 
10:00 A.M., to show cause, if any, he has why he should not be re- 
moved forthwith as such administrator. 

Provided that a copy of the aforesaid petition and this Rule to 
Show Cause be served personally on the said administrator, on or before 
January 13th, 1958. 

Attest: /s/ R. B. Keech 


/s/ Frank J. Burkart Judge 
Deputy Register of Wills for the District of Columbia 
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[Filed Jan. 22, 1958] 


AFFIDAVIT AND EXHIBITS IN SUPPORT OF PETITION 
FOR REMOVAL 


DISTRICT OF COLUMBIA, SS: 

GLADYS JANE DIAL, after being first duly sworn according to 
law on oath deposes and says; that she has caused a search of Charles 
W. Johnson to be made and found that a birth date was given as April 
29th, 1930 and that she caused a further search to be made with the 
Public Health Department and found that no such person was born in the 
District of Columbia on that date, but a Charles Wilder was born on said 
date whom, the affiant believes to be this administrator, he being a 
person who appears to be less than 30 years of age; a copy of said birth 


record being hereto attached as Exhibit "A". 

Further your affiant attaches hereto death certificates of Dennis 
Johnson as Exhibit "B", and Grace Johnson as Exhibit "Cc": That said 
Dennis Johnson departed this life, September 18, 1916 before the birth 
of the administrator at the age of 75 and that Grace Johnson, his wife 


and mother of the decedent departed this life July 12; 1935 at the age of 
67 years thus would have been 62 years of age should she have given 
birth to the administrator. 
That the affiant believes and therefore avers that there are no 
personal property involved thus nothing to administer. 
/s/ Gladys Jane Dial 
[JURAT, dated Jan. 22, 1958. ] | 


[Filed Jan. 22,1990)... 
15 GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF PUBLIC HEALTH 
WASHINGTON, D. C. 3 


CERTIFICATE OF BIRTH : 
This is to certify that the following information has been taken 
from the original record of birth which is in the Vital Statistics files of 
the Department of Public Health of the District of Columbia. 


Name: CHARLES WILDER | 

Date of Birth: April 29, 1930 Sex: Male Certificate #329658 
Name of Father: Ellis Wilder Date filed: April 30, 1930 
Maiden Name of Mother: Rose Smith Date Issued: January 20, 1958 
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[Filed Jan. 22, 1958] 

CERTIFICATE OF DEATH 

No. of Record: 232058 

Date of this Death: Sept. 18, 1916. 
Full Name of Deceased: Dennis Johnson 
Sex: Male. 4. Age: 75 5. Color: Colored 
Conjugal Condition: Married 7. Occupation: Expressman. 
Birthplace of Deceased: Va. 
Birthplace of Father: Va. 
Birthplace of Mother: Va. 
Duration of Residence in this District: 50 years 
Place of Death: 1528 - 3rd St. N. W. 


Cause of Death: (Primary) Broncho Pneumonia 
Duration: 1 week. 


If Death Occurred in an institution, give 


Name of Institution: 
Length of Time Deceased was an Inmate: 


If Deceased did not die at His or Her Residence, give 
Place of Residence: 


I hereby certify that I attended the deceased professionally during his 


fant AEBERS: /s/ M. O. Dumas (M.D.) 
(Address) 1817 - 13th St. N. W. 
Place of Burial: (Dlegible) Date of Burial: Sept. 21,1916 


Route of Transportation: D.C. 
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Signature: (illegible) 
Undertaker 
227 


[Filed Jan. 22, 1958] 


CERTIFICATE OF DEATH 
DISTRICT OF COLUMBIA No.of Record: 369109 


Place of Death: No. 1528 Third Street, N. W. 
Name of Hospital: ------ Duration of residence there: ----- 


Full name: Grace Johnson 
Residence No.: 1528 - Third Street N. W. 
Length of residence in D.of C.: 55 yrs. 


Sex: Female 4. Color or Race: Colored 5. Single, married: 
Widowed 
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If married, widowed, or divorced: 
Wife of: Dennis Johnson 


Date of birth (month, day, and year): May 15, 1868 
Age: 67 yrs. 1 Month 27 Days : 
Occupation of Deceased: None P 


Birthplace (city or town): _ (State or county): Virginia 

Name of father (in full): George Bradford 

Birthplace of father: (state or country): Virginia 

Maiden Name of mother (in full): Clara Taylor 

Birthplace of mother (State or country): Virginia 

Above information furnished by: Lula Fitch, 1528 3rd St. N. W. 

Relation of informant to decedent: Daughter. 

Date of death: July 12, 1935 . 

I HEREBY CERTIFY, that I attended deceaned ‘i beer April 14, 1935 
to July 12,1935, that I last saw her alive on July 12, 1935, and that death 
occurred, on the date stated above, at 9:30 A. M. The cause of death was 
as follows: (Cardiac Decompensation) - Duration: 3 mos. 
Contributory: Pulmonary Edema. - Duration: 2 days. 


18. Where was disease contracted if not at place of death? 
Did an operation precede death? No. 
Was there an autopsy? No. . Bg 
What laboratory test confirmed diagnosis: None. 
(Siened liam Ebein (M. D) 
(Address) 1636 SixthSt., N. W. 


Place of burial, cremation, or removal: 
Harmony Date: 7/15/35 


20. Undertaker: Ruth Dobney - Address: 453 fe) St. N. W. 


18 [Filed Jan. 22, 1958] 
AFFIDAVIT OF WASHINGTON FITCH 
DISTRICT OF COLUMBIA, SS: 

WASHINGTON FITCH, after being first duly sworn according to 
law on oath deposes and says: that he came to the District of Columbia 
in the year of 1922 and shortly thereafter took up residence at 1528 
Third Street, N. W., with one Mrs. Grace Johnson; that soon thereafter, 
to-wit, he married Grace Johnson's daughter, Lula Johnson Fitch, de- 
ceased, on the 17th day of February, 1927 and from that time to present 
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has remained at said address; that from the time that he moved with 
Mrs. Grace Johnson aforesaid, to the date of her death which occurred 
during the year of 1935, she did not give birth to any child or children; 
however, after I was married to Lula Johnson Fitch, daughter of Grace 
Johnson, aforesaid, a gentleman whose name I cannot remember brought 
an infant child to the house for my mother-in-law to keep whose name 
was Charles Wilder, he being the same person named as administrator 
in this cause and is in no wise related to my deceased wife or her mother. 

/s/ 

Washington Fitch 

MARK 

JURAT dated Jan. 22, 1958. | 
Certificate of Service ] 


19 [Filed Jan. 27, 1958] 
ORDER DISCHARGING RULE TO SHOW CAUSE 
This matter came on for hearing on 23 January 1958, and, upon 
consideration of the record herein, and the arguments of counsel, it is 
by the Court this 27th day of January 1958, 
ORDERED that the Rule to Show Cause why the administrator 
should not be discharged as such administrator is hereby discharged. 


/s/ F. Dickinson Letts 
JUDGE 


[Certificate of Service ] 


21 [Filed Jan. 29, 1958] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

WASHINGTON FITCH, after first being duly sworn according to 
law on oath deposes and says that after Charles Wilder, a/k/a Charles 
W. Johnson was sentenced to the Lorton Reformatory he visited said 
Charles W. Johnson in said Reformatory during the year of 1950. Further 
he believes and therefore avers that the said Charles W. Johnson is 
attempting to borrow money on his property contrary to his wishes under 


the guise of an administrationship. 
/s/ Als 
[JURAT dated Jan. 29, 1958. ] Washington Fitch 


& 
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[Filed Jan. 29, 1958] 
CRIMINAL DOCKET ! 
PARTIES ATTORNEYS CRIMINAL NO. 
United States vs. U.S. Attorney — 504-49 
1. William McKeever #1: M. Edward Buckley, Jr. 
2. Charles W. Johnson #2: Joseph Levin ; 
CASE CLOSED CHARGE: 
Housebreaking 
BOND: 
1. $1,000 Wm. J. 
: : O'Neil 
2. $ 
3. $i 
4. $: 
5. $i 
G.J. No.: 386-49 6. $ 
DATE PROCEEDINGS 


1949 April 25 Presentment and Indictment filed. 
Apr. 25 No.1: Appearance M. Edward Buckley entered and filed. 


29 No.1: Bond in the sum of $1000.00 recommended by Asst. 
U.S. Atty., approved. Schweinhaut, J. E1000. 00 to include 
G.J. 451-49) 


30 No.1: Recognizance of $1000. 00 taken with Wm. J.O'Neil, 
Surety, filed. 


29 Each: Arraigned, Plea Not Guilty entered: Attorney not 
present. (Keech, J. ) Cert. filed) 
No.2: Case referred for appointment of counsel. 


29 No. 2: Order appointing Joseph Levin, Esq. eee to defend, 
filed. Keech, J. (SEE ORDER) 


May 2 No. 2: Appearance Joseph Levin entered aia filed. 


16 Each: Plea "Not Guilty" withdrawn, Plea Guilty entered to 
Illegal Entry. Case referred to the = EO Officer of the 
Court. 


No.1: Permitted to remain on bond seuedtinie sentence. 
No.2: Defendant remanded to Washington Asylum and Jail. 
No.1: Attorney M.E. Buckley present. 

No.2: Attorney Joseph Levin present. 

Each: (Curran, J.) (Cert. filed) 


27 No.2: Sentenced to imprisonment for a period of Six (6) 
months, Execution of sentence suspended. Defendant placed 
on probation in charge of the Probation Officer of the Court 
fora period of One (1) years. Recog. $100. 00 taken. Attorney 
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1949 
June 6 No.2: Judgment and Probation of 5/27/49, filed. (Curran, J. ) 


23 [Filed Jan. 29, 1958] 
CRIMINAL DOCKET 
United States vs. William McKeaver, etal Cr.No. 504-49 


DATE PROCEEDINGS 
1 
June 30 No. 1: Sentenced to imprisonment for a period of Six (6) 
months. Attorney, M. Edward Buckley present. (Curran, J. ) 


30 No. 2: Motion to revoke probation granted. Sentence of 6 
Mos. of 5/27/49, ordered into effect. Attorney Richard L. 
Tedrew present. (Curran, J. ) 


July 5 No. 1: Judgment and commitment of 6/30/49, filed. (Curran, J. ) 
No. 2: Revoc.of Prob. -Com. of 6/30/49, filed. (Curran, J. ) 


24 [Filed Jan. 29, 1958] 
CRIMINAL DOCKET 


PARTIES ATTORNEYS CRIMINAL NO. 
CASE CLOSED U.S. Attorney 701-49 
United States vs. 


1. Charles W. Johnson #1: Richard L. Tedrow 
2. William McKeever #2: M. Edward Buckley 


CHARGE: 
Housebreaking and 
Larceny 


PROCEEDINGS 
1948 
May 31 No. 1: Bench warrant ordered and issued. 
No. 2: Arraigned, Plea Not Guilty entered. 
Attorney M. Edward Buckley present. 
Defendant committed to the Washington Asylum and Jail. 
Appearance M. Edward Buckley entered, filed. 
Each: (Curran, J.) (Cert. filed) 
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1949 . 
June 16 No. 1: Bench warrant returned (Cepi) Defendant committed 
to Washington Asylum and Jail. 


20 No. 1: Arraigned, Plea Not Guilty entered. 
Case referred for appointment of counsel. 
Defendant remanded to the Washington nica and Jail. 
(Keech, J. )(Certificate filed) 


No. 1: Order appointing Richard L. Tedrow, Esq. counsel 
to defend, filed. (Tamm, J. ) 


No. 1: Plea "Not Guilty" withdrawn, Plea Guilty entered. 
Case referred to the Probation Officer of the Court. 
Defendant remanded to the D.C. Jail. 

Attorney Richard L. Tedrow present. 

(Morris, J.) (Cert. filed) 


No. 1: Sentenced to imprisonment pies a period of Six (6) 
months to Eighteen (18) months; said sentence to run con- 
currently with sentence imposed in criminal case No. 504-49. 
Attorney Richard L. Tedrow present. (Curran, J. ) 


30 No. 2: Government's oral motion to dismiss is by the Court 
granted. Attorney M. Edward Buckley present. (Curran, J. ) 


July 5 No. 1: Judgment and commitment of 6/30/49, filed. (Curran, J. ) 


[Filed February 25, 1958] 

NOTICE OF APPEAL . 

Notice is hereby given this 25th day of February, 1958, that 
GLADYS JANE DIAL hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 27th day of January 1958, in favor of the Administrator, 
CHARLES W. JOHNSON against said GLADYS JANE DIAL. 


/s/ Willis C. Payton 
Attorney for 
Katherine M. Staley /s/ Gladys Jane Dial 
Attorney for Administrator , 


Charles W. Johnson, Adm. 
1528 - 3rd Street, N. W. 
Washington, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the administrator, Charles W. Johnson, ob- 
tained the consent and waiver from Washington Fitch, who 
has little or no formal education, for his appointment as 
administrator by misrepresentation, therefore the same is 
null and void. 


2. Whether the administration was obtained for the pur- 
pose of borrowing money on the real property involved 
under the guise of administrationship. 


3. Whether the administrator, Charles W. Johnson, has 
been convicted of infamous crimes, and if so, thus incompe- 
tent to serve or should be removed as administrator 
pursuant to Title 20, Section 101 District of Columbia Code, 
1940 Edition. 
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In THE 


UNITED STATES COURT OF APPEALS 


For Tse Disraicr or Cotumsm Crecurr 
APRIL TERM, 1958 
No. 14,402 


Guapys Jane Dut, Appellant, 
v. 


Cuartes W. Jonnson, Administrator, Estate of 
Lula Johnson Fitch, deceased, Appellee. 


JURISDICTIONAL STATEMENT 


The jurisdiction of the lower Court was invoked under 
Title 20, Section 101 of the District of Columbia Code, 1940 
Edition wherein the appellant, petitioner below, filed a peti- 
tion and motion to reconsider to have the administrator, 
Charles W. Johnson, removed as administrator upon the 
grounds of misrepresentation, to borrow money under guise 
of administrationship, and conviction of infamous crimes, 
and upon denial of the petition for removal and motion to 
reconsider, the appellant appeals. 


Jurisdiction of this Court is invoked under Title 17, Sec- 
tion 101 District of Columbia Code, 1940 Edition and United 
States Code, Title 28, Section 1291-1292, providing for 
appeals from final decisions or orders of the United States 
District Courts to the United States Courts of Appeals. 
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STATEMENT OF CASE 


The appellee filed a petition for letters of administration 
upon the estate of Lula Johnson Fitch, deceased, alleging 
himself to be the brother of said decedent, after having 
obtained an alleged consent and waiver from one Washing- 
ton Fitch, husband of the decedent, who has little or no 
formal education by misrepresentation, to-wit, appellee 
desired said Washington Fitch to sign the paper writing 
presented him so that the appellee could pay utility bills. 

That there are little or no personal property in the estate, 
no debts, the only assets consists of realty, to-wit, 1528 
Third Street, N.W., on which the appellee attempted to 
borrow money as is manifested in his petition to amend 
order granting letters of administration. (See designated 
record) KPP- f- 3-6 

That the appellee was, prior to his appointment as ad- 
ministrator, convicted of infamous crimes, to-wit, house- 
breaking and larceny for which he served time at Lorton. 

The appellant as niece of Washington Fitch, upon finding 
out that letters of administration had been issued to 
Charles W. Johnson, filed a petition to have said Charles 
W. Johnson removed and for appointment of an admin- 
istratrix de bonus non upon the grounds, among other 
things, that said Charles W. Johnson had been convicted 
of infamous crimes; upon denial of the petition, a petition 
to reconsider was filed which was likewise denied, thus this 
appeal taken. 


STATUTES INVOLVED 
Title 20, Section 101, 1940 Edition. 
Competency—Determination by Probate Court. 


“*No letters testamentary or of administration shall be 
granted to a person convicted of an infamous offense,’’ etc. 
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STATEMENT OF POINTS 


1. The Court should not grant letters of administration 
to a person who obtains consent and waiver therefor by 
misrepresentation, and when the same is brought to the 
Court’s attention after appointment, such administrator 
should be removed. 

2. Letters of administration should not be granted a per- 
son where in his petitions, there is no personal property, 
no debts and it is clear that the sole purpose of the admin- 
istration is to borrow money on real property left by the 
decedent. ~ : 

3. Letters of administration should not be granted to a 
person convicted of infamous crimes and, after appointment, 
where such facts are brought to the attention of the Court, 
such administrator should be removed. 


SUMMARY OF ARGUMENT 


The appellee filed a petition for letters of administration 
upon the estate of Lula Johnson Fitch, deceased, alleging 
to be the brother of the decedent, and that there were little 
or no personal property, no debts, and further that he 
desired to borrow money on certain real property left by 
the decedent, concealing the fact that he had been previously 
convicted of infamous crimes, thus not competent to serve 
as administrator in accordance with Title 20, Section 101 
of the District of Columbia Code. 

It is the position of counsel for the appellant, that the 
Court should remove an administrator when it is clearly 
shown that no necessity existed for an administration to- 
gether with the fraudulent tendencies of such administrator 
who had been convicted of infamous crimes. 


ARGUMENT 
The appellee filed a petition in the Court below for letters 
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of administration of the estate of Lula Johnson Fitch, and 
alleging, among other things, to be the sole surviving 
brother of the said Lula Johnson Fitch, and that he is the 
son of Dennis and Grace Johnson. Further the appellee 
alleges to be and of necessity is 27 years old having been 
born April 29, 1930. The record will show that he could 
not have been the son of Dennis Johnson, for Dennis John- 
son died in 1916 at the age of 75 years which was some 14 
years before the birth of the appellee, thus he could not 
have been the son of Dennis Johnson. (See designated 
record) APPZ. 

It is highly improbable that the appellee is the son of 
Grace Johnson for she died in 1935 at the age of 67 years 
thus would have to have been 62 years of age when she gave 
birth to the appellee. (See designated record) FPF /2. 

It is conceded by the appellee that the birth records of 
the District of Columbia does not reveal the birth of a 
Charles W. Johnson on April 29, 1930, the date claimed by 
him to be his birth date but does reveal the birth of a 
Charles Wilder. (See designated record) A#PP> // 

The appellee alleges in his petition for letters of admin- 
istration, in part, that there were no personal property and 
no debts, thus the necessity of an administration did not 
exist and should not have been granted by the Court. (See 
designated record) pp. | 

The appellee further alleged in his petition to amend the 
order granting letters of administration that he desired to 
borrow money on real property left by the decedent which 
is not the proper purpose of an administration and should 
not have been granted. (See designated record), but it is 
an attempt by an ex-Lorton graduate to obtain money under 
the guise of an administrationship. HP p>. 3S 

As can be readily seen by the affidavit of Washington 
Fitch, dated January 6, 1958 (See designated record), the 
appellee represented to him, who has little or no formal 

fF. 6 
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education, that he wanted the said Washington Fitch to 
sign a paper so that the appellee could pay utility bills. 
The appellee has been convicted of housebreaking and 
larceny for which he served time in Lorton Penitentiary 
(See criminal docket entries, designated record), which was 
brought to the attention of the Ceurt below in a petition 
for removal which was denied. P/P*> /4- <5 —/ 6 
- It is understandable how a person who has been con- 
victed of infamous crimes would continue his criminal 
tendencies by attempting to obtain money under the guise 
of an administrationship, but in accordance with Title 20, 
Section 101, no such person is competent, to serve; and 
In Re, Allen’s Estate 30 Fed Supp. 243, such cause shown 
is sufficient cause for removal. 


CONCLUSION 
It is respectfully submitted that the facts submitted can- 


not be sanctioned by this Court in accordance with the laws 
of the District of Columbia and the decisions cited, and 
therefore urge reversal of the lower Court. 


Respectfully submitted, 


Wuuts C. Payton, 
Attorney for Appellant 
512 Fifth Street, N.W. 





